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IN THE HIGH COUR]'OF JUDICA'I'URE AT BOMBAY :

NAGPURBENCH: NAGPUR.

WRIT PETITION No. St32 OF 2008

1. Nagar Yuwak Shilahan Sanstha,
having its office at Hingna Road,
Wanadongri, Nagpur.
Through its Secrerary

2. Yeshwantrao Chavan College of lrngineering,
Hingna Road, Wanadongri, Nagpur,
rhlough its Principal.

-VERSUS -

!. Maharashtra State Information Conrmission,
Vidarbha Region, Nagpur,
Having its office at Ravi Bhawan,
Civil Lines, Nagpur.

2. Rajkumar Shyamrao Bhoyar,
Secretary
Yeshwantrao Chavan College of Inqineering
Non-teaching staff Employees Unior.r,
Hingna Road, Wanadongri, Nagpur:

PETITIONERS.

BEgLO-NDENTS.

Mr. Shashank Manohar Advocate for the Petitioners.
Mr. Rohit Sharma h/f Mr. Anand Parchure Advocate for the Respondents.
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CORAM : A.B. CHAUDHARI. J.
RE§ERVED ON : 31.7.2009.
PRONOUNCED ON: 20th AUGUST.2OO9.

JUDGMENT:

Rule. Rule returnable forthwith. Heard finally by consent

of learned counsel foi rival parties.

2. By the present petiriotl, the petitioners have prrt to challenge

the order dated 1.9.2008 passed by rhe Srate Information Commissioner,

Vidarbha Region, Nagpur, in Appeal No. 7772/07 holding that the Right

to Information Act, 2005 is applicable to the petitioners.

3. In support of writ petition, Mr. Shashank Manor, learned

counsel for petitioners, vehemently argued that petitioner no.1 which is a

Public Trust registered under the provisions of Bombay Public Trusts Act

and petitioner no.2- an unaided Iingineering Collcge do not at all fall

wirhin the meaning of definition of 'Public Authority' as defined under

Right to Information Act. He argued that none of these petiriotrers were

created or established or constituted by any law made by the State

legislature, as assumed by the State Information Commissioner in his

impugned order. Further, none of the petitioners have been financed

either directly or indirectly by the iunds prrrvidetJ bv the appropriatt:

government. The reimbursement made by such Sovernments undcr their
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respective schemes is for the students and not for the petitiouers towards

the fees recoverable from backward class students or other

instrumentation provided by the appropriare governmenr. He rhen

argued that grant of permission ro start petitioner no.2- college lront the

Director of Technical Education or from AICTE or from Nagpur Universiry

cannot mean that there is any control since these are the regulatory

controls in the matter of admissions, affiliations etc. provided by their

respective laws and there is no direct or indirect control as contemplated

by the definition. He then argued thar the impugned order is clearly

illegal and deserves to be quashed and set asidc.

4. Per contra, Mr.Rohit Shartna holding for Mr. Anand Parchure

argued that petitioner no. 2 cortld not have been started lvithout the

permission of Director of Technical Education or AICTE and the

affiliation by Nagpur Universiry which clearly shows that these authorities

have full control over the working of petitioner no.2 incltrding rnaking of

admissions, fees structure, grant ol pei-ttlissitlu to (ipell nct^; co[trses itncl

therefore there is material to show that there is control. He then argued

that the land which was allotted to petitioner no l for constt ttcting

building for petitioner no. 2- college \&'as allotted b1' the State

Government on a nominal lease amount. 'I'he land wl-rich belongs to

Government has been leased out and therefore it can be said that the
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Government has given its property by leasing out its lands to petjriolters

no.1 and 2. If that is so, the pelirioners ought to be held to be public

authority. The admissions of the students are made in the petirioner no.2-

college through Common Entrance Test and the petitioner no.2 dr.res not

have any authoriry to admit the students on irs own. To add to this.

under various schemes the Central Government as rvell as the Srate

Government provide for finance to the petitioner no.2 fbr undertakir.rg

various schemes introduced by the Central Governmenr or the Stare

Government for upliftment of the cducation standard. Evcn the fecs are

reimbursed to the students belonging to backwar:d classes and such

amounts are paid to petitioner no.2 by Central/State Government. In fact

the petitioners appointed Public Information Officer in terms of the

directions issued by the Director. He. therefore, '.rrg,c'd this Court to

uphold the order of State Information Conrmissioner.

5. I have heard learned counsel tbr rival parties and I have also

gone through the impugned order. The definition of ptrblic:iuthority'as

given under the Act reads thus :

"Public authoriÿ' means any aulhority or bod)' or

institution of self government established or constitLlted -

(a) by or under rhe Crtnslituti"ttl

(b) by any other law made by Parlianlent:
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(c) by any other law made by State Legislature;

(d) by notification issued or order made bv the

appropriate government, and includes any -

(i) body or,r'ned, controlletl or sr.rbsranriallv

financed;

(ii) non-Governmenr Organisation substantially.

financed directly or indirectly by funds provided

by the appropriare Governmenr."

6. Upon perusal of the provisions of the Bombay public Trusts

Act it is clear that this Act does not on its olt n establish or-consrittrre any

public trust. It is nobody's case that petitioner no.l r,r.ras constituted rtr

established under the provisions of the Bombay Public Trusts Act. Similar

is the case with petitioner no.2 since the same has also llot been

established or constituted under any of the provision:; of the Act of

legislature or Act of Farliament. It is not in dispute that in respect of

petitioners there is no notificâtion as contempl,tted hy clause (d).

Reliance placed by learned coutrsel lbr resp,rncicnt tlo.2 ltbottt 'contr()l'

in the matter of admissions, fees, regttlatiorls etc. in nr1' opitriotr is

misplaced. In my opinion the word 'corrtrol' used in the dcflnition is in a

sense of control over the management of the petitioncrs. The control in

making admissions, deciding fees structure or implementitlg reservation
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policy, if any, or asking the petitioners to implement al schente of

Central/State Government in respcct of higher education or research and

development is not the control in that sense. The term 'conrrol'used in

the definition is for control over the management and affairs and the

running of the petitioners and its institutions. There is notl-ring on

record to show that either of the nvo institutions, namely petitioners are

being run insofar as its managemelrt and af-fairs are concerned either

directly or indirectly by the Government. Therefore, the control over fees

structure, admissions, new courses etc. will havc to bt: distingr-rished fronl

the term 'control' that is contemplated bir the definjtion. I, therefore.

hold that none of the petitioners are controlled by the appropriate

government.

7. Insofar as petitiouer no.1- ptrblic trrtst is cotlcct-trc'd, the

same is also not controlled in strict sense of the ternl, as I have discttssed

herein before. Petitioner no.1- public trust is nÔt run by the Government

either directly or indirectly and its ma[agement and affairs are controlled

by the trustees. No doubt, public trusts are sulrject to regulatory

measures to be found in the Bombay Pr-rblic TI'usts Act' Btrt that does not

mean that either the charity com rn issir.rne r or the app!'opriate

government controls this pubtic trust by virtut' ol tht' f-act that such public

trust is registered under the Bonlba}'' Publir Trusts Act and tegulatorr'
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provisions are made applicable. And that by itself cannor be sajtl ro be

control over the management and its affairs either directly or indirectly-.

The regulation of fees structure or permission to start new courses or

admissions to the college by the Government ancl its rnactrincn'is again

not a control to run petitioller no.2- collegc r-rr the managcnlr.nt antl

affâirs of petitioner no.1- trust. Similarly, reimbursement of fees tou,ards

reserved category students or pro.iects required to be undertaken by the

Engineering College sponsored by the Centr-al/Surte Government cannot

be said to be financed for the benefit of petitioner; 1 and 2. These

benefits of reimbursement etc. are r.rltimatel]' for the henefits of the

students and people at large and not only lor the benelit,-rl the college or

financing the affairs of the college. At ânv rate, thc aspecr regardint

finance is qualified by the worcl 'substantially financed'. There is

absolutely no material on record that both the petitioners have been

substantially financed by the appropriate governmert either directlv or

indirectly. on the contrary the entire infrastrtrctrtre atrd the salary of the

staff etc. is substantially financed by petitionc.r no. I itself. This term

. substantially financed' has been repeatedly used by the Parliarnent w'ith

a view to exclude such institutions which are linanced directl1, 61"

indirectly with a small or a little côntribution of 1'unds b)'the appropriate

government. The Parliament has deliberately used the tl'ord
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'substantially' and this court finds thar thcrc is lvisdont in rloine so. In

Shri Ram Krishna Dalmia & ors. v. Shri Justice S.R. Tendolkar & qrs. ;

AIR 1958 SC 538 the Supreme Cotrrt has had ro say iu para 1l -

(a)....

(b) ....

(c) that it must be presumed that the Legislature

understands and correctly appreciates the need ot its or,r,n

people, that its laws are directed to problems rradc manii:sr

by experience and that its discriminations are bascd or.r

adequate grounds;

8. For all the above reasons, I am of the opinion that none of

the petitioners are covered by the definition of public authorir)'' within the

meaning of Section 2(h) of the Right to Infornlatron Act. Consequerrtly,

the impugned order will have to bc quashed antl sr:t ;tsitle. Itr thc tesLtlt, T

make the'following order.

g. Writ petition is allowed. lmpugned order made by the State

Information Commissioner, Nagpur, on 1.9.2008 in Appeal lto'1772/O7 is

quashed and set aside. It is held that the provisions of Right to

Information Act do not apply to any of the petitioners Rulc is made

absolute in above terms. No ordet as t() coslli'

,]IJDG}I
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